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? Two hundred and thirty years ago, in 1789, the United States Congress 
proposed twelve amendments to the new Constitution.  By December 1791 ten of 
them had been ratified1 and they have since been known as the American Bill of 
Rights.  Since its ratification in 1791 the Bill of Rights has been often lauded as 
one of the great documents of human liberty?providing for fair trials, prohibiting 
torture and other barbaric treatment of prisoners, guaranteeing freedom of religion, 
freedom of expression, and preventing the government from arbitrarily arresting 
people or taking away their life, liberty, or property.  While some of the 
amendments have very little to do with fundamental liberties2 or are seen as 
? Paul Finkelman is the President and Professor of History of Gratz College, in metropolitan 
Philadelphia.  He received his BA from Syracuse University and his MA and PhD from the 
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 1. The states did not ratify the first and second proposed amendments.  The original First 
Amendment would have required that eventually there would be one representative for every 
fifty thousand people in the nation.  Had this amendment passed, today the House of 
Representatives would have about six thousand members.  The proposed Second Amendment 
prohibited any sitting Congress from raising its own salary.  Thus, Congress could only raise 
the salary for future Congresses.  Over a period of over two hundred years various states 
ratified this amendment, usually as a protest against some congressional policy.  In 1992 the 
Secretary of State ruled that over the course of the period the required three-quarters of the 
states had ratified the amendment and thus it became part of the Constitution on May 2, 1992, 
as the Twenty-Seventh Amendment.  It is unlikely that in the future there will be any other 
dormant amendments ratified because most early ones are long forgotten, and newly proposed 
amendments have time limits for their ratification.  One important aspect of the amendment 
process is that once a state has officially ratified an amendment there is no process for 
withdrawing that ratification at a later date.
 2. The Second Amendment is an example of this.  While spokesmen for the firearms 
industry, some scholars, and a bare majority of the Supreme Court argue that it is about a 
“personal right” to own a gun, few serious scholars accept this claim.  The text of the 
amendment was clearly about the maintenance of state militias: “A well regulated Militia, 
being necessary to the security of a free State, the right of the people to keep and bear Arms 
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mostly irrelevant to the modern world,3 most of the amendments embody many of 
the basic principles of a free society, fundamental justice, and human rights. 
? This article looks at the American Bill of Rights in the context of its age?as a 
document that is two hundred and thirty years old, and in the context of our own 
times.  The article notes that the Bill of Rights in part must be read as a document 
mostly designed to place limits on government rather than as a document that 
contains direct grants of liberty.4  The most prominent provision of the Bill of 
Rights, the First Amendment, illustrates this.  Known to give Americans the right 
to freedom of speech, press, and assembly, as well as the right to freedom of 
religious practice, the language does not directly authorize these rights.  Rather, 
the amendment says that “Congress shall make no law [. . .] prohibiting the free 
shall not be infringed.” As Chief Justice Warren E. Burger explained, the amendment “must be 
read as though the word ‘because’ was the opening word.” Robert J. Spitzer, “Lost and Found: 
Researching the Second Amendment,” Chicago-Kent Law Review 76 (2000): 351.  It is worth 
recalling that Burger was a conservative Republican put on the Court by Richard M. Nixon. 
The overwhelming majority of historical scholarship supports this understanding.  See Michael 
Waldman, The Second Amendment: A Biography (New York: Simon and Schuster, 2014).  For 
example, Nathan Kozuskanich, “Originalism, History, and the Second Amendment: What Did 
Bearing Arms Really Mean to the Founders?,” University of Pennsylvania Journal of 
Constitutional Law 10 (2008): 413, 416, shows that between 1763 and 1791 the use of the term 
to “bear arms” almost always was in the context of the military.  Kozuskanich found that in 
newspapers, pamphlets, and published political debates in Congress and other elected bodies, 
the term “bear arms” is found 267 times, and in 256 of those uses the term is “in an explicitly 
collective or military context.” See also Saul Cornell, A Well-Regulated Militia: The Founding 
Fathers and the Origins of Gun Control in America (New York: Oxford University Press, 
2006); Carl Bogus, ed., The Second Amendment in Law and History: Historians and 
Constitutional Scholars on the Right to Bear Arms (New York: The New Press, 2002); Paul 
Finkelman, “A Well Regulated Militia: The Second Amendment in Historical Perspective,” 
Chicago-Kent Law Review 76 (2000): 195―236.  Until 2008 the Supreme Court had 
consistently held that the amendment only applied to the militia.  The Court now says it applies 
to the personal ownership of firearms?District of Columbia v. Heller, 554 U.S. 570 (2008)?
although the historical and linguistic support for this argument is weak.  Paul Finkelman, “The 
Living Constitution and the Second Amendment: Poor History, False Originalism, and a Very 
Confused Court,” Cardozo Law Review 37 (2015): 623―63; Paul Finkelman, “It Really Was 
About a Well Regulated Militia,” Syracuse Law Review 59 (2008): 267―82.
 3. For example, the Seventh Amendment requires that in civil lawsuits in federal courts 
valued at more than twenty dollars the parties shall have a right to a jury trial.  However, under 
the Judiciary Act of 1789?passed before the Bill of Rights was ratified?Congress required 
that suits in federal courts had to be for at least $100 and today suits must be for more than 
$75,000.  Thus, the Seventh Amendment has no relevance today.
 4. Some amendments in fact do contain positive rights.  The Sixth Amendment, for 
example, declares that in any trial the “accused shall enjoy the right to a speedy and public 
trial, by an impartial jury” and “to have the Assistance of Counsel for his defence.” These are 
positive rights, rather than “negative” limitations on the government.
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exercise [of religion] [. . .] or abridging the freedom of speech, or of the press; or 
the right of the people peaceably to assemble.”5 
? This structure was self-conscious on the part of James Madison, the “father of 
the Bill of Rights,”6 who in part believed that Americans already had certain 
liberties?such as freedom of expression?and thus the Constitution could not 
“give them” to the people.  In this respect, the structure of the Bill of Rights 
reflected the profound change in America brought about by the American 
Revolution.  In the seventeenth century the British Parliament had passed the 
English Bill of Rights to take power away from the monarchy and give it to the 
people of England through Parliament.  Thus, in 1689, in order for Prince William 
of Orange to become King William the Third of England, he had to sign the law 
enacting the English Bill of Rights.  In effect the new king gave rights to his 
subjects.  But in America, where there was no king, the people already had rights. 
Thus, much of the Bill of Rights is not about giving rights to the people but rather 
restraining the government from trampling on those rights.  This is an important 
aspect of the Bill of Rights. 
? It is also important to note that the Bill of Rights constitutionalizes and protects 
the rights of the minority against the power of the majority.  Because Congress 
cannot pass a law “abridging the freedom of speech,” a speaker may speak and an 
author may write what she or he wishes to write or say, even if a majority of the 
people, or a majority of Congress, wishes to censor the ideas and even arrest the 
messenger.7  Similarly, even an overwhelming majority who represent one 
particular religious faith cannot force others to believe, pray, or support their 
religion. 
? In this article I also consider the problem of language?how do we understand, 
interpret, or apply language that is very old and written for a different time and a 
different world? In other words, how do we apply eighteenth-century language 
and concepts to our own world? Two examples illustrate this: the application of 
concepts of freedom of speech and the press in 1789 and today, and the meaning 
of “cruel and unusual punishments” then and now.
? Consider the language of the First Amendment: “Congress shall make no law 
[. . .] abridging the freedom of speech or of the press [. . .].”  How do we apply 
that language to radio, television, the internet, or cameras on cell phones? Is the 
“internet” the press? Do television or the movies constitute “speech” or “the 
 5. U.S. Constitution, Amendment I.
 6. See Paul Finkelman, “James Madison and the Bill of Rights: A Reluctant Paternity,” 
Supreme Court Review 1990 (1991): 301.  For a first-rate single volume biography of Madison, 
see the monograph by Ralph Ketcham, James Madison: A Biography (New York: Macmillan, 
1971).
 7. This does not mean that there can be no restrictions on speech.  Some speech, such as 
threats or extortion, is itself criminal.  And some publications, such as those involving child 
pornography, are properly suppressed under the Constitution.
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press”? “Speech” in the eighteenth century was limited to the power of a speaker’s 
voice and literally disappeared when the speaker sat down.  At best, before the 
invention of shorthand (and long before there were recording devices) someone in 
the audience may have taken notes, or the speaker might have kept a prepared 
text.  But otherwise, the content of a speech ended with the speech itself.  The 
speaker was visible to the listener and almost always the hearer knew who was 
speaking.  If television, radio, movies, YouTube videos, internet chat rooms, or 
Facebook posts constitute “speech” then speech now reaches into every corner of 
the globe and the words may last forever.  Moreover, the listener may not see the 
speaker or even know who the speaker is.  A posting on social media may come 
from the person claiming to post it, but the poster may be an imposter, a liar, a 
criminal in disguise, a terrorist under an assumed name, or a foreign agent trying 
to influence a democratic election.  In an age when the speaker can be anonymous 
or fraudulent, should there be some regulation of speech? I am not advocating for 
this outcome; rather I am merely trying to illustrate the problem of applying 
language and concepts from two centuries ago to the modern world. 
? Similarly, consider the Eighth Amendment’s prohibition on “cruel and unusual 
punishments.” Should this amendment apply to only what was cruel and unusual 
in 1789 when the amendment was written, or should it apply to it what is 
considered “cruel” or “unusual” today? The application of the death penalty 
illustrates this dilemma.  In 1789 the death penalty was common, the method of 
execution was slow strangulation through hanging, and death could take a 
significant amount of time and be excruciatingly painful.8  Today almost every 
truly democratic society has abolished capital punishment?the United States, 
Japan, and South Korea are the most prominent exceptions.  Thus, would it be 
reasonable, indeed necessary, for the U.S. Supreme Court to declare that all 
executions are “unusual” among modern democracies, as well as needlessly cruel, 
and therefore they should be abolished? The courts have not yet adopted this 
position for all executions, although the Supreme Court did apply it to people who 
were under the age of eighteen when they committed a capital offense.9 
I:  The Bill of Rights and Fundamental Liberties: An Overview
? The U.S. Bill of Rights affects a myriad of rights and liberties that are seen as 
 8. See Louis P. Maser, Rites of Execution: Capital Punishment and the Transformation of 
American Culture, 1776―1865 (New York: Oxford University Press, 1989).  The slang for a 
hanging was “stretching the neck,” which literally took place, as a person dangled from a rope. 
The hangman’s noose, which if properly used would break a prisoner’s neck and kill the 
prisoner quickly, was not invented until the mid-nineteenth century.
 9. Roper v. Simmons, 543 U.S. 551 (2005).  The Court rested its opinion in part on 
“evolving standards of decency,” which implies that executing people for crimes committed 
when they were minors was “unusual.”
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central to a democratic and free society.  The idea of a Bill of Rights?although 
not necessarily its successful implementation?has been accepted throughout the 
world.  Even countries which are clearly not democratic, and regularly infringe on 
the freedom of anyone in their jurisdiction, often proclaim to protect rights and 
liberties similar to those found in the U.S. Bill of Rights.  Many of the rights in 
the U.S. Bill of Rights are encapsulated in the Universal Declaration of Human 
Rights, promulgated by the United Nations.  This document reflects the consensus 
of virtually the entire world that the rights should be universal.10 
? However, one feature of the American Bill of Rights which makes it different 
from the fundamental law of many other nations is its applicability to all people in 
the nation, whether citizens, denizens, resident aliens, visitors, or tourists.  Even 
undocumented noncitizens have these protections.  This is in part because many 
of the protections of the Bill of Rights are actually restrictions on government 
activity.  Thus, for example, search warrants cannot be issued “but upon probable 
cause, supported by Oath or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized.”11  The limitation on 
government action prohibits any search that does conform to this rule, without 
regard for the status (as a citizen, immigrant, or alien) of the person searched or 
the status of the owner of the place being searched.  As I note below, many other 
democracies are not nearly as protective of noncitizens as the U.S.  This is in part 
a function of the history of the British colonies and the early United States, which 
accepted immigrants from many places.  It is also a function of the language of 
the amendments, and their structure, as limitations on government rather than 
grants of specific rights.  Before turning to this issue, it is useful to consider the 
content of the amendments themselves.
? The First Amendment prohibits the government from interfering with religious 
belief and practice as well as freedom of expression.12  Unlike many national 
constitutions or the basic laws of many nations, the First Amendment actually 
guarantees the right of people to complain to the government and to peaceably 
protest against government policies, with specific language prohibiting the 
government from abridging the right to “petition the Government for a redress of 
 10. For example, Article Five of the UN Declaration reflects the spirit and the language of 
the U.S. Eighth Amendment: “No one shall be subjected to torture or to cruel, inhuman or 
degrading treatment or punishment.” Articles Nine, Ten, and Eleven of the UN document 
dealing with criminal justice encapsulate much of what is in the Fourth, Fifth, and Sixth 
Amendments of the U.S. document.  Article Eighteen of the UN Declaration protects religious 
freedom and the Preamble enshrines the right of free speech, both of which are found in the 
U.S. First Amendment.
 11. U.S. Constitution, Amendment IV.
 12. “Congress shall make no law respecting an establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition the Government for a redress of grievances.”
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grievances.”13  The Third14 and Fifth15 Amendments prevent the government from 
arbitrarily taking or using private property without due process of law and 
compensation.  The Fourth,16 Fifth,17 and Sixth Amendments18 guarantee the fair 
administration of criminal justice.  The Eighth Amendment prohibits torture, 
arbitrary punishments and, arguably, in modern times could be read to prohibit 
executions.19 
? Perhaps the most innovative of these amendments is what became the Ninth 
Amendment, which protects the rights of people that are not explicitly mentioned 
in the Constitution?what have become known as “unenumerated rights.”20  James 
Madison, the primary author of the Bill of Rights, put this amendment into the 
Constitution because he feared that if the Bill of Rights failed to list a specific 
personal right, the government would be able to take that right away from the 
people.  This amendment also reflected Madison’s modesty.  Brilliant and 
exceedingly well-read, Madison nevertheless knew that he could not think of 
every right that needed to be protected. 
? The first appearance of the concept of an unenumerated right came in the 
1920s, and did not rely on the Ninth Amendment, but on the liberty and due 
 13. “Congress shall make no law [. . .] abridging [. . .] the right of the people peaceably to 
assemble, and to petition the Government for a redress of grievances.”
 14. “No Soldier shall, in time of peace be quartered in any house, without the consent of the 
Owner, nor in time of war, but in a manner to be prescribed by law.”
 15. “nor shall any person [. . .] be deprived of life, liberty, or property, without due process 
of law; nor shall private property be taken for public use, without just compensation.”
 16. “The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, 
but upon probable cause, supported by Oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be seized.”
 17. “No person shall be held to answer for a capital, or otherwise infamous crime, unless on 
a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, 
or in the Militia, when in actual service in time of War or public danger; nor shall any person 
be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall private property be taken for public use, 
without just compensation.”
 18. “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel 
for his defence.”
 19. “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and 
unusual punishments inflicted.”
 20. “The enumeration in the Constitution, of certain rights, shall not be construed to deny 
or disparage others retained by the people.”
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process clauses of the Fourteenth Amendment.  In the wake of World War I, the 
state of Nebraska prohibited teaching modern foreign languages to students who 
had not completed the eighth grade (usually around ages thirteen or fourteen). 
Nebraska prosecuted and convicted Robert T. Meyer of teaching German to a ten-
year-old student at the Zion Lutheran School.  At the time many Lutherans, 
including Meyer, used a Bible that was translated into German in the sixteenth 
century by the Protestant leader Martin Luther.  In overturning Meyer’s 
conviction, the Court recognized that parents had a liberty to educate their 
children as they wished, and Meyer had a “liberty” to pursue his occupation as a 
German-language teacher.21  At the time, the Bill of Rights was not seen as 
applicable to the states (although that would begin to change two years later). 
Thus, in this case the Court used the liberty clause of the Fourteenth Amendment 
to reach this result.22  But the outcome clearly reflected the idea of an 
unenumerated right?a right not explicitly stated in the Constitution, but which 
was protected by the concept of the Ninth Amendment, if not the actual 
amendment itself.23
? A direct application of the Ninth Amendment?and the concept of 
unenumerated rights?emerged in the 1960s, as the Court developed an 
unenumerated right to privacy that was inherent in the Bill of Rights.  The Court 
found that this right was the logical outcome of the First Amendment, which gives 
people freedom of association; the Third Amendment, which prohibits the 
government from arbitrarily using private homes as barracks for soldiers; the 
Fourth Amendment, which prohibits the government from searching a person’s 
house without a warrant specifically articulating what the government is looking 
for; and the Fifth Amendment’s right against self-incrimination.  In the landmark 
case of Griswold v. Connecticut the Court found that these amendments, combined 
with the Ninth Amendment, created a constitutionally protected right of privacy.24 
The Court found that personal privacy?in this case marital privacy?was a 
 21. Meyer v. Nebraska, 262 U.S. 390 (1923).  For a history of the case, see William G. 
Ross, Forging New Freedoms: Nativism, Education, and the Constitution, 1917―1927 
(Lincoln: University of Nebraska Press, 1994), and Paul Finkelman, “German Victims and 
American Oppressors: The Cultural Background and Legacy of Meyer v. Nebraska,” in ed. 
John R. Wunder, Law and the Great Plains (Westport, CT: Greenwood Press, 1996), 33―56.
 22. As I note below, the original Bill of Rights only applied to the national government.  At 
this time, 1923, the Court had not made any of the first ten amendments applicable to the 
states.  However, the Fourteenth Amendment, ratified in 1868 after the American Civil War, 
prohibited any state from denying “any person of life, liberty or property without due process 
of law.”
 23. For a similar case see Pierce v. Society of Sisters, 268 U.S. 510 (1925), involving the 
inherent right of parents to send their children to parochial or private schools and the right of 
teachers to teach in those schools.
 24. Griswold v. Connecticut, 381 U.S. 479, 482―84 (1965).
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fundamental right of anyone living in a civilized society, even though no one had 
thought to put it into the Bill of Rights.  This was exactly the sort of fundamental 
right that Madison wanted to protect, even though he did not articulate it.  The 
government may not invade this “unenumerated right” without a clearly 
articulated compelling state interest and fair legal process.25
II:  Applying the Bill of Rights to the States
? Originally the Bill of Rights was directed at the national government and 
served only as a limitation on its powers.  This was well understood at the time of 
its adoption, and the history of the text of the proposed amendments bears this out. 
Representative James Madison, the “father of the Bill of Rights,”26 initially placed 
some limitations on the states in the Bill of Rights.  One of the amendments he 
proposed provided that “no State shall violate the equal rights of conscience, or 
the freedom of the press, or the trial by jury in criminal cases.”27  The House 
accepted this limitation on the states and sent this amendment, along with others, 
to the Senate.  However, the Senate, which saw itself as the protector of state 
interests, struck out this proposed amendment because it placed a limitation on the 
power of the states.28  The final text of the amendments provided no explicit 
limitations on the states. 
? What became the First Amendment illustrates that the limitations were only on 
the national government.  That amendment begins: “Congress shall make no law 
[. . .].”  The Supreme Court confirmed this understanding in 1833, in Barron v. 
 25. Among other issues, this concept has been used to strike down state laws prohibiting 
the right of married women to use birth control (Griswold v. Connecticut, 381 U.S. 479 
[1965]); the right of unmarried adults to engage in consensual sexual relations and use birth 
control (Eisenstadt v. Baird, 405 U.S. 438 [1972]); the right of adults to read material in the 
privacy of their homes without government interference (Stanley v. Georgia, 394 U.S. 557 
[1969]); the right of women to have privacy in their choice of medical procedures, including 
obtaining abortions, without unreasonable interference from the government (Roe v. Wade, 410 
U.S. 113 [1973]); and the right of adults to engage in private consensual sexual relationships 
with whomever they choose (Lawrence v. Texas, 539 U.S. 558 [2003]).  This concept has 
implicitly and explicitly been used to protect the right of people to marry without arbitrary 
interference by the states or the national government.  This has included the right to interracial 
marriage (McLaughlin v. Florida, 379 U.S. 184 [1964] and Loving v. Virginia, 388 U.S. 1 
[1967]) and same-sex marriage (United States v. Windsor, 570 U.S. 744 (2013); Obergefell v. 
Hodges 576 U.S.; 135 S. Ct. 2584 [2015]).
 26. See Paul Finkelman, “James Madison and the Bill of Rights: A Reluctant Paternity,” 
Supreme Court Review 1990 (1991): 301.  See also Ketcham, James Madison: A Biography.
 27. Speech of Madison, Congressional Register I: 423―37 (also reported in Gazette of the 
United States, 10 and 13 June, 1789).
 28. Paul Finkelman, “James Madison and the Bill of Rights: A Reluctant Paternity,” 
Supreme Court Review 1990 (1991): 301, 302 note 7.
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Baltimore,29 holding that the clause in the Fifth Amendment prohibiting the 
government from taking private property “for public use without just 
compensation” did not apply to a local government (in this case the City of 
Baltimore) or the states.  The Court reaffirmed this in Permoli v. First Municipality 
of the City of New Orleans,30 holding that protection of religious liberty in the 
First Amendment did not prevent the states from limiting religious liberty. 
? In 1866, following the American Civil War, and in the wake of horrendous 
repression and violence directed at the newly freed slaves in the former 
Confederate states, Congress passed the Fourteenth Amendment.  One of the goals 
of this amendment was to make most of the provisions of the Bill of Rights 
applicable to the states.31  The primary author of this Amendment, John Bingham, 
and most of its supporters, assumed that this Amendment meant that the states 
could not trample on the protections found in the Bill of Rights, such as freedom 
of speech, the right to a fair trial, the prohibition on the taking of private property 
without just compensation, or the ban on cruel and unusual punishments. 
Bingham used broad language to accomplish this, and the amendment provided 
that “no State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States.”32  Bingham and many of his 
colleagues had long believed that the Supreme Court decision in Barron v. 
Baltimore was wrong, and the Bill of Rights did in fact limit the actions of the 
states as well as the national government.33  This provision of the Fourteenth 
Amendment was designed in part to reverse the interpretation in Barron and make 
the states respect the protections in the Bill of Rights.
? However, in 1873, just a few years after the ratification of the amendment, in 
The Slaughterhouse Cases,34 the Supreme Court reached a very different 
 29. 32 U.S. (7 Pet.) 243 (1833).
 30. 44 U.S. (3 How.) 589 (1845).
 31. Paul Finkelman, “John Bingham and the Background to the Fourteenth Amendment,” 
Akron Law Review 36 (2003): 671―92.  In Timbs v. Indiana, 586 U.S. ___, 139 S. Ct. 682 
(2019) the U.S. Supreme Court quoted and cited this article on precisely this point.
 32. U.S. Constitution, Amendment XIV, Sec. 1.
 33. Finkelman, “John Bingham and the Background of the Fourteenth Amendment.” See 
also Gerard N. Magliocca, American Founding Son: John Bingham and the Invention of the 
Fourteenth Amendment (New York: New York University Press, 2013); Rebecca E. Zietlow, 
“The Rights of Citizenship: Two Framers, Two Amendments,” University of Pennsylvania 
Journal of Constitutional Law 11 (2009): 1269; Richard L. Aynes, “The Continuing Importance 
of Congressman John A. Bingham and the Fourteenth Amendment,” Akron Law Review 36 
(2003): 589; Richard L. Aynes, “On Misreading John Bingham and the Fourteenth 
Amendment,” Yale Law Journal 103 (1993): 57; Michael Kent Curtis, “John A. Bingham and 
the Story of American Liberty: The Lost Cause Meets the ‘Lost Clause,’” Akron Law Review 
36 (2003): 617.  See also Michael Les Benedict, A Compromise of Principle: Congressional 
Republicans and Reconstruction 1863―1869 (New York: W.W. Norton, 1974), 170.
 34. 83 U.S. 36 (1873).
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conclusion.  Here the Court effectively nullified this provision of the new 
amendment and refused to apply it to protect fundamental liberties from state 
interference.  Essentially the Court ruled that there were very few “Privileges and 
Immunities” of citizens of the United States, and they included almost none of the 
protections of the Bill of Rights.35  Part of this ruling reflected the structure of the 
Bill of Rights, as a series of mostly limitations on the government?what legal 
scholars call negative rights?and a smaller number of positive protections of 
liberty.  But this ruling also reflected the very narrow thinking of the majority on 
the Court.
? For the next quarter century, the Court generally allowed the states to ride 
roughshod over the liberties of their citizens and inhabitants.  The “Privileges and 
Immunities” protected by the Fourteenth Amendment turned out to mean very 
little.  However, starting in the early part of the twentieth century the Court began 
to read a different sentence in the Fourteenth Amendment to protect fundamental 
liberties.  Immediately after the “Privileges and Immunities” provision, the 
amendment declares “Nor shall any State deprive any person of life, liberty, or 
property, without due process of law.” In 1905, in Lochner v. New York,36 the 
Court held that the “liberty” provision in this clause limited the right of the states 
to regulate labor contracts.  This decision was roundly denounced by progressives 
as favoring big business at the expense of workers.  Following Lochner the Court 
upheld laws that limited labor unions while striking down state laws requiring 
minimum wages or in other ways protecting workers.  “Liberty of Contract” 
became a codeword for protecting employers and the rich at the expense of 
workers and average people. 
? However, the concept of “liberty” that the Court articulated in these decisions 
eventually came to protect individual freedoms?the kinds found in the Bill of 
Rights.  Starting in the 1920s, however, the Court began to apply the limitations of 
the Bill of Rights to the states.  In Gitlow v. New York,37 the Court held that the 
states had to respect the free speech clause of the First Amendment because the 
“liberty” of free speech was part of the liberty protection in the Fourteenth 
Amendment.38  The Court called this doctrine “incorporation,” explaining that the 
free speech clause of the First Amendment was “incorporated” into the liberty 
clause of the Fourteenth Amendment (1868), which provides that no “State [shall] 
deprive any person of life, liberty, or property, without due process of law.”39  The 
 35. The Slaughterhouse Cases, 75―80.
 36. 198 U.S. 45 (1905).
 37. 268 U.S. 652 (1925).
 38. While determining that the First Amendment applied to the states, the Court 
nevertheless upheld New York’s conviction of Gitlow for his radical speech, under the theory 
that his speech constituted a “clear and present danger” to society.  Today, under modern 
theories of freedom of speech, Gitlow would have won.
 39. “All persons born or naturalized in the United States, and subject to the jurisdiction 
NANZAN REVIEW OF AMERICAN STUDIES 41 / 2019 53
Court did not immediately apply all of the protections of the Bill of Rights to the 
states through this “incorporation doctrine,” but over the last century it has done 
so.  In 2019 the Court held, for the first time, that the “excessive fines” clause of 
the Eighth Amendment applies to the state through the Fourteenth Amendment.40 
? Thus, for all practical purposes today, the Bill of Rights, written in 1789 and 
ratified in 1791, limits the actions of all governments in the United States: 
national, state, and local. 
III:  American Liberty in an International Context
? Unlike laws in many countries (and contrary to what many Americans might 
believe) the protections of the Bill of Rights apply to noncitizens, aliens (even 
those who might be “undocumented”), and visitors, as well as to citizens.41  The 
language of the Fourteenth Amendment, which made the Bill of Rights applicable 
to the states, reaffirms this.  The first part of section 1 of the amendment defines 
citizenship, but the last part of this section limits the actions of states towards 
anyone: “Nor shall any State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws.” The use of the term “person” here is critical, as it 
applies to anyone, and not just to citizens.
? The implications of this language, as well as the structure of the Bill of Rights, 
is really quite remarkable.  The “Privileges and Immunities” clause of the 
Fourteenth Amendment prohibited the states from passing or enforcing “any law 
which shall abridge the privileges or immunities of citizens of the United States.” 
While not technically limited to “citizens,” the provision might easily have been 
interpreted that way.  But the “liberty” clause is clearly different.  It applies to “any 
person” within the jurisdiction of a state.  Thus, no state can deny “any person” 
“life, liberty or property, without due process of law.” This broader protection is 
similarly found in the Bill of Rights.  None of the protections in the Bill of Rights 
are limited to citizens, and in fact the word “citizen” does not appear in any of the 
first ten amendments.  The liberties, rights, and protections in the Bill of Rights 
thereof, are citizens of the United States and of the State wherein they reside.  No State shall 
make or enforce any law which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal protection of the laws.” 
U.S. Constitution, Amendment XIV, Sec. 1.
 40. Timbs v. Indiana, 586 U.S. ___ (2019).
 41. Even foreign terrorists are protected by the Bill of Rights, and afforded trials according 
to the protections in that document.  See, for example, the complicated case of Zacarias 
Moussaoui, a citizen of France who was tried in a U.S. District Court and eventually pleaded 
guilty to terrorist acts.  United States v. Zacarias Moussaoui, Criminal No. 01-455-A.  http://
www.vaed.uscourts.gov/notablecases/moussaoui/exhibits/.
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are available for all people in the United States.  This is in part true because many 
of the amendments limit the actions of the government, rather than granting 
specific rights to people.  The First Amendment does not “give” freedom of 
speech to people (or citizens) in the United States, but rather prohibits the 
Congress?and under the Fourteenth Amendment the states?from “abridging” 
freedom of speech.  But those amendments which grant explicit rights, such as 
those in the Sixth Amendment which gives anyone arrested the “right to a speedy 
and public trial” and the right “to have the assistance of counsel” are clearly 
written to apply to anyone who is arrested or tried in the United States, without 
regard to the status of the accused or the nature of the alleged crime.  Thus, in the 
United States under the Bill of Rights and the Fourteenth Amendment, all 
people?citizens, noncitizen residents, visitors, undocumented aliens, and 
tourists?generally have the same constitutionally protected rights as citizens.42
? This expansive protection of liberty to all people in the Bill of Rights, which 
was written in 1789, contrasts with a document written the same year: the French 
“Declaration of the Rights of Man and of the Citizen” of 1789 (Déclaration des 
droits de l'homme et du citoyen de 1789).  Article Eleven of this famous document 
provides that “the free communication of thoughts and of opinions is one of the 
most precious rights of man: any citizen thus may speak, write, print freely, except 
to respond to the abuse of this liberty, in the cases determined by the law.” The 
French revolutionaries recognized that this right should be a universal right?“one 
of the most precious rights of man.” But the language here is instructive in two 
ways.  First, the provision provides for exceptions and abridgments as “determined 
by law,” and second it only applies to “any citizen.” A visitor in Revolutionary 
France could not claim the protection of the Declaration of Rights to assert a right 
of freedom of speech.  But, after December 1791, a French visitor to the United 
States would have had that right under the newly adopted Bill of Rights.
? To this day, in many nations a visitor or an alien is not guaranteed the right to 
speak freely, or to openly practice a particular religious faith.  Noncitizens may be 
subject to different applications of criminal justice, or even access to civil courts. 
They may be prohibited from acquiring some kinds of property, especially real 
estate.  In many nations “Rights”?whether political, social, religious, personal, or 
economic, are guaranteed only to citizens, and noncitizens may have limited 
rights.  While anyone, of any nationality, can purchase land and buildings in the 
United States, such vibrant democracies as Canada and Switzerland, as well as 
nondemocratic nations, like China, limit the rights of noncitizens to own land.43 
 42. David Cole, “Are Foreign Nationals Entitled to the Same Constitutional Rights As 
Citizens?,” Thomas Jefferson Law Review 25 (2003): 367―88.
 43. For example, Switzerland limits the rights of noncitizens to buy real estate.  https://
www.ch.ch/en/real-estate-foreign-national/; the Canadian Charter of Rights limits the rights of 
noncitizens to educate their children in a particular language.  Canadian Charter of Rights and 
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? A cursory examination of various constitutions illustrates the profound nature 
of liberty in the American Constitution.  The Republic of Ireland is a vibrant 
democracy.  Its Constitution provides that “all citizens shall, as human persons, be 
held equal before the law.” We might read this as saying that inside the Republic 
of Ireland only “citizens” of the Republic are entitled to rights which belong to all 
“human persons.” A subsequent provision in the Irish Constitution asserts that “no 
citizen shall be deprived of his personal liberty save in accordance with law.” 
Later the Constitution provides that “The State guarantees liberty for the exercise 
of the following rights, subject to public order and morality.” The first of these 
enumerated rights is “the right of the citizens to express freely their convictions 
and opinions.”44  Other rights are also limited to “citizens.” For example, Article 
Forty of the Constitution provides that “the state shall, in particular, by its laws 
protect as best it may from unjust attack and, in the case of injustice done, 
vindicate the life, person, good name, and property rights of every citizen.”45  It is 
not at all clear if visitors, tourists, migrants, unnaturalized immigrants, or visiting 
students or professors in Ireland have freedom of speech or equality before the 
law.  To the extent they have these rights, they are not constitutionally protected. 
? Similarly, Denmark, which is famously a free democracy, guarantees a right of 
personal liberty only to subjects of the Danish crown?that is, to citizens of 
Denmark: “Personal liberty shall be inviolable.  No Danish subject shall in any 
manner whatever be deprived of his liberty because of his political or religious 
convictions or because of his descent.” Similarly, freedom of association is 
guaranteed only to citizens: “The citizens shall be entitled without previous 
permission to form associations for any lawful purpose.” This is tied to religious 
freedom: “The citizens shall be entitled to form congregations for the worship of 
God in a manner consistent with their convictions, provided that nothing at 
variance with good morals or public order shall be taught or done.”46  It is not 
clear if immigrants to Denmark, or even students from another country, are 
Freedoms, Sec. 23.  https://laws-lois.justice.gc.ca/eng/const/page-15.html.  Canadian laws limit 
land ownership for noncitizens and Canadian tax laws discriminate against foreign owners of 
rental property.  Some other democracies have similar restrictions.  Greater restrictions are 
found in non-democracies such as China and Thailand.  https://www.cbc.ca/news/canada/real-
estate-rules-don-t-discriminate-against-foreigners-1.1216517.  On a comparison of the U.S. 
and Canada, see Irene Bloemraad and Doris Marie Provine, “Immigrants and Civil Rights in 
Cross-National Perspective: Lessons from North America,” Journal of Comparative Migration 
Studies 1 (2013), 45―68 (available at: https://sociology.berkeley.edu/sites/default/files/faculty/
bloemraad/Bloemraad_Provine_Immigrants_Civil_Rights_2013.pdf).
 44. The Constitution of Ireland (last amended June 2004), Article Forty, secs. 1―6: 
Fundamental Rights.  https://www.refworld.org/docid/47a70815d.html.
 45. Ibid., Article Forty, sec. 3.
 46. Constitution of Denmark, Secs. 71, 78, 67.  https://www.constituteproject.org/
constitution/Denmark_1953.pdf?lang=en.
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constitutionally protected if they want to form their own religious congregation. 
China guarantees various civil liberties and due process rights to “citizens,” rather 
than to people or persons.47  Aliens, tourists, visiting journalists, and even 
immigrants are not protected under the Chinese Constitution. 
? The Russian Federation recognizes the “rights of man,” but limits them only to 
citizens: “Man, his rights and freedoms shall be the supreme value.  It shall be a 
duty of the state to recognize, respect and protect the rights and liberties of man 
and citizen.” Similarly, the Constitution provides that “any restrictions of the 
rights of citizens on social, racial, national, linguistic or religious grounds shall be 
forbidden.” Citizens are guaranteed the right to own property, but this does not 
constitutionally extend to noncitizens.  Similarly, the Russian Constitution 
guarantees freedom of speech, but then provides that speech can be restricted: 
“Propaganda or campaigning inciting social, racial, national or religious hatred 
and strife is impermissible.  The propaganda of social, racial, national, religious or 
language superiority is forbidden.”48  This last clause might seem innocuous, but it 
takes little imagination to understand that such limitations are easily abused by 
central governments that view any opposition as propaganda or incitement.
? Other nations similarly protect liberties for “citizens” and many nations have 
limitations on liberty built into their fundamental laws.  The U.S. Bill of Rights 
and the Fourteenth Amendment are thus remarkable, in that they apply to 
everyone, without regard to citizenship, and that they are sweeping in their 
protections.  This does not mean all speech or other activities are protected in the 
U.S., and it certainly has not prevented miscarriages of justice and denials of 
fundamental liberties to people who have espoused unpopular causes.  But, the 
aspiration of an open, free exchange of ideas, and guarantees of fair trials and 
other fundamental rights, have been largely respected, especially in the last half 
century or more.
IV:  Some General Conclusions
? The Bill of Rights was written in the wake of the Revolution against Great 
 47. Constitution of China, Articles Thirty-three to Forty-one.  For example, Article Thirty-
five of the Constitution in some ways mirrors the U.S. First Amendment, but limits these 
freedoms to citizens: “Citizens of the People’s Republic of China enjoy freedom of speech, of 
the press, of assembly, of association, of procession and of demonstration.” Similarly, Article 
Thirty-nine of the Chinese Constitution protects against unlawful or warrantless searches, in a 
clause similar to the American Fourth Amendment.  But this protection is limited only to 
citizens: “The home of citizens of the People’s Republic of China is inviolable.  Unlawful 
search of, or intrusion into, a citizen’s home is prohibited.” https://www.constituteproject.org/
constitution/China_2004?lang=en.
 48. Constitution of the Russian Federation (1993), Articles Two, Nineteen, Twenty-nine, 
and Thirty-six.  https://www.refworld.org/docid/3ae6b59f4.html.
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Britain and the emergence of a fragile national state under the Articles of 
Confederation.  It must be understood as an eighteenth-century document.  As we 
consider general principles and specific provisions, we must see the Bill of Rights 
in its own context. 
? The Bill of Rights is an eighteenth-century document and expresses the goals, 
and fears, of people in a very different time and place from our own.  This history 
of the Bill of Rights was rooted in the struggles against the British monarch in the 
seventeenth century.  We need to remember that in the 1640s England fought a 
civil war between supporters of the Crown and supporters of Parliament.  During 
this period King Charles I was tried for treason and executed and his son, King 
James II, was forced to leave the country.  During this period people in Britain 
published endless numbers of pamphlets, books, and other documents expressing 
their opposition to the king.  The English people exercised freedom of expression 
even though they did not have an articulated notion of a free press.  These 
publications were illegal?because at the time nothing could be “legally” 
published without explicit permission from the government?and so when the 
Americans wrote the Bill of Rights, they saw rights as something in opposition to 
government. 
? Again, the language of the First Amendment?that Congress “shall make no 
law [. . .] abridging the freedom of speech, or of the press”?illustrates this 
background.  This is not a guarantee of a free press, but only a guarantee that 
Congress cannot prevent a free press.  At the time the states, and even local 
governments, could limit basic freedoms.  The Fourteenth Amendment and its 
modern application changes this.
? Words we commonly use today had different meanings then.  And they are 
affected by changes in politics and technology.  The First Amendment protects the 
right of freedom of the press.  In the eighteenth century the “press” was a printing 
press, manually operated, limited in its scope, with a product equally limited in its 
speed and range of distribution.  There was absolutely no barrier to entering the 
“market” for the press, other than owning the equipment and knowing how to use 
it.  Today we all accept that “the press” includes television, radio, and the internet. 
But we also must acknowledge, in some way, that there are huge barriers to entry 
for radio and television, including the fact that the federal government regulates 
the actual number of stations because of technological limitations on frequencies. 
At the same time, the internet provides access that has even fewer barriers than 
the eighteenth-century press.  New technologies clearly affect how constitutional 
laws are interpreted.
? Similarly, in the eighteenth century a “search” was done by individuals 
entering the premises of a suspect.  Courts have struggled to determine what lines 
to draw with electronic eavesdropping and searches, as well as searches with 
cameras from a distance or other sorts of technology, such as heat sensing devices. 
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In its first wiretap case, Olmstead v. United States,49 the Supreme Court found that 
a wiretap was not a “search” within the meaning of the Fourth Amendment. 
Justice Louis D. Brandeis vigorously, and prophetically, dissented, arguing that in 
an interpretation of the amendment the Court must go to the overriding principle, 
and not the narrow language of the amendment, which in this case was clearly 
outdated.  He argued, “Therefore a principle to be vital must be capable of wider 
application than the mischief which gave it birth.  This is peculiarly true of 
constitutions.  They are not ephemeral enactments, designed to meet passing 
occasions.”50  Today all courts?as well as the Congress?understand that a 
wiretap is indeed a “search” under the Fourth Amendment, even though the 
government has not actually entered the premises of the suspect.  This issue 
illustrates the way in which the larger principles of the Bill of Rights are easily, 
and properly, expanded beyond the narrow language of the eighteenth century.
?  Economic and social conditions were equally different when the Bill of Rights 
was written.  Consider this simple example.  The Seventh Amendment guarantees 
that “in Suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved [. . .].”  Today no one could 
imagine a suit at common law?a private legal action between two individuals?
to recover twenty-one dollars.  The cost of filing the suit would be more than that, 
and the first few minutes of the attorney’s time would exceed that amount.  While 
a small claims court at the local level might entertain such a suit, it would be 
without a jury or lawyers, and even there the filing fees would likely exceed the 
potential judgment.  As applied to federal courts, the minimum jurisdictional 
amount for diversity suits in Federal courts must exceed $75,000.  So much for 
the right to jury trial for a suit over twenty-one dollars, or even twenty-one 
hundred dollars. 
? This example, like so much else in the Bill of Rights, illustrates the complexity 
of applying very old text to very modern circumstances.  But it also illustrates that 
in many ways the Bill of Rights and the American system of constitutional 
interpretation has led to remarkable flexibility.
? We also need to consider the social world that led to the Bill of Rights.  When 
the Bill of Rights was written the United States had a population of about four 
million, of whom about seven hundred thousand were enslaved Africans and 
African-Americans who were excluded from public discourse.51  The nation was 
 49. 277 U.S. 438 (1928).
 50. 277 U.S. 473.
 51. These numbers do not include Native Americans living within the United States, who 
were not counted by the census.  Campbell Gibson and Kay Jung, Historical Census Statistics 
on Population Totals By Race, 1790 to 1990, and by Hispanic Origin, 1970 to 1990 for the 
United States, Regions, Divisions, and States (Population Division, United States Census, 
Working Paper No. 56, 2002), Table 1. Available at: https://census.gov/content/dam/Census/
library/working-papers/2002/demo/POP-twps0056.pdf.
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overwhelmingly Protestant, with no more than 2 percent of the population being 
Catholic or Jewish.  Except for about sixty thousand free African Americans, 
virtually every free person in the nation was of European (white) ancestry.  With 
the exception of some German-speaking communities, mostly in Pennsylvania, 
and a smattering of Dutch communities in New York State, English was the 
common language everywhere.  In other words, the nation had an overwhelmingly 
homogeneous population. 
? Today of course the United States is the most polyglot nation in the world, with 
residents of all races and religions, who come (or are descended from people who 
came) from every corner of the earth.  The beauty of the eighteenth-century 
principles and the way they limit the government is illustrated by the way the 
modern United States has no problem extending liberty to all persons, just as it 
extends naturalization to immigrants from anywhere.52
? Political rights varied by states in 1789 when the amendments were written. 
Many states had property requirements?or a requirement that taxes be paid?for 
voting.  But some, like Massachusetts, did not.  Most states also had property 
requirements as well as a religious test?either Protestant or Christian?for office 
holding.  Adult white men (who met property requirements where they existed) 
could generally vote in every state, and free black men could vote on the same 
basis as white men in about half the states.53  In New Jersey women could vote, 
but few did.  They were disfranchised everywhere else.  Almost no one at the time 
argued in favor of women’s suffrage.  
? Adult men voted, paid taxes, served in the militia, and served on juries.  Voting 
was often in public, without a “secret ballot.” In some places adult male 
immigrants could vote even if they had not yet become naturalized citizens. 
These rights and obligations of citizenship?even for noncitizens?are reflected 
in the Bill of Rights, which protected religious freedom, public speech, militia 
service, private property, jury trials, and due process of law.  For eighteenth-
century Americans, this bundle of rights, liberties, and obligations formed the 
backbone of a free society, where individuals had personal liberties?like religion 
or speech?but also public obligations like jury service or militia duty.54  Private 
property was central to the ideology of the time?but could be limited through due 
process, eminent domain, and could be taken by the government with just 
 52. Clearly this was not always the case.  For one discussion of immigration and racial 
discrimination, see Paul Finkelman, “Coping With A New ‘Yellow Peril’: Japanese 
Immigration, The Gentlemen’s Agreement, and the Coming of World War II,” West Virginia 
Law Review 117 (2015): 1409―59.
 53. Free blacks could vote in New Hampshire, Massachusetts, New York, New Jersey, 
Pennsylvania, and North Carolina.  There is some evidence they were allowed to vote in some 
elections in Connecticut and Maryland.
 54. See Akhil Reed Amar, “The Bill of Rights as a Constitution,” Yale Law Journal 100 
(1991): 1131.
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compensation. 
? Most of all, as noted throughout this article, the Bill of Rights offered 
protections to everyone within the community55 whether they were citizens, 
visitors, aliens, or other foreigners.  Furthermore, the Bill of Rights offered two 
distinct, although intertwined, sets of liberties.  First were the protections from an 
overbearing government, which prohibited the government from doing certain 
things, such as “abridging” the “freedom of speech” and other liberties or 
prosecuting someone without a grand jury indictment and a petit jury at trial. 
Second, the Bill of Rights promised certain specific rights, such as the right to 
have an attorney at trial.  This was new in the Anglo-American world.  Indeed, 
England did not guarantee that defendants could have counsel (if they could afford 
them), until the passage of the “Prisoner’s Counsel Act” in 1836.  Finally, as noted 
earlier, the Bill of Rights had a certain humility to it.  Madison and his colleagues 
did not believe they could think of every right, or list all aspects of liberty.  So, 
Madison came up with a brilliant catch-all, promising that “the enumeration in the 
Constitution of certain rights, shall not be construed to deny or disparage others 
retained by the people.”
? As we consider the U.S. Bill of Rights in its two hundred and thirtieth year, it 
is worthwhile to consider its contribution to the world.  A Bill of Rights written 
today would be different.  Surely it would be directed at all governments in the 
United States, not just the national government.  It might even be directed at some 
individual action, such as the prohibition of slavery, which was added to the 
Constitution after the Civil War.  That change, the Thirteenth Amendment, limits 
both government and private action.  A new Bill of Rights would surely include 
protections for people on the basis of gender, sex, gender preference and 
presentation, race, religion, ethnicity, nationality, disability status, and language 
use, among others.  Explicit language on privacy, the right to consult a physician, 
or marry who you want would be useful, to prevent future courts from oppressing 
those people or practices the justices do not like.  Anti-discrimination principles, 
found in the Thirteenth, Fourteenth, Fifteenth, Nineteenth, and Twenty-Fourth 
Amendments would belong in a Bill of Rights.  There might be some economic 
rights built in to the fundamental liberties of people inside the United States.  But 
in what is essentially a document about political and private rights, creating 
protections for fundamental liberties, a new Bill of Rights might avoid grandiose 
promises of employment, housing, and admirable social policies that are not easily 
written into a document about fundamental rights.  
? But at the same time, many of the provisions of the Bill of Rights of 1789 
might be copied verbatim into a new document.  It is hard to imagine a more 
sweeping and powerful statement about religious liberty than Madison wrote: 
“Congress shall make no law respecting an establishment of religion, or 
 55. This could not have included slaves of course.
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prohibiting the free exercise thereof.” We might wish to know what constitutes 
establishment, or where free exercise interferes with the rights of others, but these 
issues are perhaps better left to judges or legislators working under the limitations 
of the Bill of Rights.  Similarly, the idea that government “shall make no law [. . .] 
abridging the freedom of speech” is a powerful and fundamental precept for a 
democracy.  We can argue about what constitutes “cruel and unusual punishment,” 
but the principle is hard to dispute. 
? The Bill of Rights is, in the end, an outline of principles.  It is not a legal code. 
It is set of principles and guidelines.  As Justice Brandeis wisely noted in 
Olmstead, “in the application of a constitution, our contemplation cannot be only 
of what has been but of what may be.”56  This must remain the guiding star of 
liberty under the existing Bill of Rights.
 56. Olmstead at 474.
